Retirement annuities and estate duty:
closing the loophole

So the good news for the majority of South
Africans who contribute towards retirement funds
is that they won’t be affected and the bad news
for the very small number of South Africans who
contribute large amounts of lump sums into a
retirement annuity is that they won’t be able to
use retirement annuities to avoid estate duty.

Denver Keswell
Senior legal advisor

“To eliminate the potential to avoid estate duty,
government proposes that an amount equal to
the non-deductible contributions to retirement
funds be included in the dutiable estate when a
retirement fund member passes away.”
The statement above is drawn from the 2015
Budget Review and while National Treasury has no
intention of scrapping the estate duty exemption
that applies to retirement annuities, it would like
to stop those who abuse the tax advantages of
using a retirement annuity, particularly from an
estate duty perspective.
So what does this effectively mean?
In order to fully understand this statement one
needs to look at some of the tax changes made
over the years that have affected retirement funds.
From an income tax perspective, retirement
annuities have always been extremely attractive
taking into consideration that one is entitled
to a tax deduction of their contributions into
a retirement annuity (up to 15% of their nonpensionable income), there is no tax generated
inside of the fund and that there are certain tax
concessions when you exit a retirement annuity.
Over and above this in 2008, National Treasury
exempted all retirement funds from estate duty
as well as removed the upper age limit that one
needed to retire from a retirement annuity and
purchase a compulsory annuity. The effect of these
two changes created the opportunity for those
individuals in their latter stages of life to purchase
a retirement annuity with large sums of cash in
order to avoid estate duty.
How did this work?
Upon death up to 20% of ones assets is payable
to the South African Revenue Services (SARS)
for estate duty purposes with the first R3 500
000 of their estate being exempt. Essentially,
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non-pensionable income) and decide to contribute
that amount just before tax year end will continue
to benefit from all the tax advantages currently
provided by SARS.

if an individual passes away with R10 000 000
invested in the bank, endowment or a unit trust
then potentially 20% (R2 000 000) of that asset
is payable to SARS for estate duty. If the same
individual was invested in an approved retirement
fund like a retirement annuity then the entire fund
value commuted by a beneficiary will be exempt
from estate duty.
However one must consider that even though
retirement annuities are exempt from estate duty,
the full fund value commuted by the beneficiary is
taxable in the name of the deceased estate using
the retirement tax table. In our example, it is most
likely that only a small part of the R10 000 000
invested qualified for a tax deduction. The majority
of the amount invested would be referred to as a
non-deductible contribution. Any non-deductible
contribution is not taxable in terms of income
tax. In essence this means that this individual
was able to legitimately avoid estate duty and as
well as income tax. Even if the R10 000 000 grew
to R12 000 000 upon death of the member, tax
would only be levied on R1 500 000 (R12 000 000
less [R500 000 tax-free and R10 000 000 nondeductible contribution] and not the full amount.
Treasury is clearly not happy with this and in the
budget this year they showed their first intention
to begin to manage this.
What are National Treasury’s intentions?
National Treasury intends on making nondeductible contributions dutiable in terms of
estate duty. This would mean that any amount
contributed that did qualify for a tax deduction
(15% of pensionable income for retirement
annuities) will still be exempt for estate duty
purposes. Only those who threw in a large amount
of lump sums into a retirement annuity will feel the
effects of treasury’s proposed changes. Those who
calculate their maximum tax deduction (15% of

When does this become effective?
At this stage National Treasury has not given any
indication as to when this will become effective
and once effective, whether or not, it will be made
retrospective. If it were to be made retrospective
it would be very unfair to the South Africans who
have legitimately contributed ‘non-deductible
contributions’ in order to reduce their dutiable
estate or even for retirement planning. The benefit
of doing so is completely legitimate and those
that have done so should not be penalised because
treasury is now trying to close a loophole.

Employees who contributed towards a provident
fund would not have qualified for a tax deduction.
Therefore any contribution that an employee (not
employer contribution) made would be a nondeductible contribution and it seems extremely
harsh to penalise such a person who prudently and
legitimately made additional contributions to their
provident fund. There have already been various
comments from industry that oppose making this
proposed legislation change retrospective. Let’s
hope that when the first draft is released it will
exclude non-deductible contributions made prior
to the proposed effective date from estate duty.
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Nedgroup Investments ranked top manager in the most recent PlexCrown survey (31 March 2015)
• Top manager of South African unit trust funds (up from 3rd in December)
• Second best manager of offshore funds
These rankings measure the risk-adjusted performance of the entire range over three and five years, with the emphasis on the longer period and on
funds with a larger amount of assets. It is therefore a reasonable proxy of the performance our clients have received.
This is the sixth year in a row that we have been placed in the top three which shows great progress on delivering upon our number one priority of
producing excellent long-term performance for our clients.

Specific highlights mentioned in the report include:
• Eight of our funds achieved the highest rating of five PlexCrowns (top 10% of funds in their category):
• The Nedgroup Investments Stable Fund managed by Foord
• The Nedgroup Investments Global Equity Fund managed by Veritas
• The Nedgroup Investments Flexible Income Fund managed by Abax
• The Nedgroup Investments Core Guarded Fund managed by Taquanta
• The Nedgroup Investments Core Diversified Fund managed by Taquanta
• The Nedgroup Investments Entrepreneur Fund managed by Abax
• The Nedgroup Investments Financials Fund managed by Sanlam
• The Nedgroup Investments Mining and Resources Fund managed by Prudential
• Four of our funds achieved the second highest rating of four PlexCrowns (next 22.5% of funds in their category)
• The Nedgroup Investments Global Flexible Fund managed by FPA
• The Nedgroup Investments Global Cautious Fund managed by Killen
• The Nedgroup Investments Core Income Fund managed by Taquanta
• The Nedgroup Investments Growth Fund managed by Electus
These awards are a real testimony to our Best of Breed™ philosophy where we partner with independent managers who we believe have a sustainable
edge. We have been consistently applying and refining the process for more twelve years.
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